
  

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION
_________________________________

UNITED STATES OF AMERICA
CR 08-50079

Plaintiff,                 
         UNITED STATES’ SUPPLEMENTAL

vs.          RESPONSE TO DEFENDANT
 MARSHALL’S SUPPLEMENTAL

VINE RICHARD MARSHALL a/k/a          AFFIRMATION IN SUPPORT OF
RICHARD VINE MARSHALL a/k/a          MOTION FOR DISMISSAL OF 
DICK MARSHALL,           INDICTMENT FOR DESTRUCTION

OF EVIDENCE
Defendant.

_________________________________

COMES NOW the United States of America, through its attorneys, United

States Attorney Brendan V. Johnson, and Assistant United States Attorney

Robert A. Mandel, and respectfully files its Supplemental Response to

Defendant Marshall’s Supplemental Affirmation in Support of Motion for

Dismissal of Indictment for Destruction of Evidence (DE #687)as follows:

1.  The United States maintains its position that it did not engage in a

“joint investigation” with the Denver Police Department.  The nature of the

assistance provided to the United States by the Denver Police Department is

outlined in the attached affidavits of Robert Ecoffey, Abel Alonzo and Rick

Iannucci. The United States had no control over the evidence in the possession

of the Denver Police Department except to the extent it was provided to them

by Detective Alonzo.
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2.  At the core of Defendant’s motion is the request to dismiss the

indictment or exclude witness testimony due to the destruction of evidence by

the Denver Police Department.  At the outset, it is the position of the United

States that no evidence was destroyed in any fashion showing bad faith on the

part of the Denver Police Department.  In order to amount to a denial of due

process, the destruction of evidence had to have been in bad faith, the evidence

had to have had exculpatory value, and there was no comparable evidence

available to Defendant.  United States v. Clark, 980 F.2d 1143, 1147 (8th Cir.

1992); United States v. Einfeldt, 138 F.3d 373, 377 (8th Cir. 1998) .

3.  There has been no showing that the destruction of the evidence was

in any way accomplished in bad faith.  While there may have been some error

regarding the destruction, it was not done in any way to negatively affect any

defendant, let alone Defendant Marshall, who was not even considered a

prospective defendant at that point.  Even assuming, arguendo, that there was

some sort of bad faith, it was certainly not bad faith of the United States, nor

was the United States involved in any decision of the Denver Police Department

to destroy evidence.  Absent bad faith, Defendant’s motion should fail.  United

States v. Fisher, 540 U.S. 544, 546-48 (2004); United States v. Youngblood, 488

U.S. 51, 53-59 (1988).

4.  The United States does not believe that any of the material that was

destroyed would in any way provide substantial exculpatory material that

could be used to impeach witnesses of the United States in any fashion which

is not already available to Defendant.  There is already significant evidence
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which has been provided to Defendant regarding these matters.  Even if any

cumulative impeachment evidence was destroyed, this would not meet the legal

standard constituting a denial of due process.

Accordingly, the United States asks that Defendant’s motion to dismiss

be in all respects denied.

Respectfully submitted this 30th day of March, 2010.

BRENDAN V. JOHNSON
United States Attorney
By:

 /s/ Robert A. Mandel
 

                                                         
ROBERT A. MANDEL
Assistant United States Attorney
515 9th Street #201
Rapid City, SD 57701
605.342.7822
FAX: 605.342.1108
Robert.Mandel@usdoj.gov

CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of March, 2010, I served by electronic
transmission, a true and correct copy of the foregoing on:

Dana Hanna
Attorney at Law

 

/s/ Robert A. Mandel
                                                     
Robert A. Mandel
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