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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

JOHN GRAHAM aka JOHN BOY
PATTON, and VINE RICHARD
MARSHALL aka RICHARD VINE
MARSHALL aka DICK MARSHALL,

Defendants.

CR08-50079-01

UNITED STATES’ MEMORANDUM
IN OPPOSITION TO DEFENDANT

MARSHALL’S MOTION FOR
CONTINUANCE

COMES NOW the United States of America, by and through United

States Attorney Marty J. Jackley and AUSA Robert A. Mandel and respectfully

files its Memorandum in Opposition to Defendant Marshall’s Motion for

Continuance.

On August 20, 2008, Defendant Dick Marshall was indicted for aiding

and abetting in the unlawful killing of Anna Mae Aquash pursuant to 18 U.S.C.

§§ 1111, 1153, and 2.  On September 9, 2008, Defendant Marshall filed a

Motion for Continuance of the October 28, 2008, trial date citing the need for

additional time to review discovery and conduct an investigation.  On October

7, 2008, a Superseding Indictment was issued by the Grand Jury.  At the same

time, the United States filed a Motion for Expedited Trial Date necessitated by
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the age of the case, the preparations that had been made for trial, and that

both Defendants remain in pretrial custody.

On October 8, 2008, this Court issued an Order requesting all counsel to

advise it of their readiness for a December 9, 2008, trial.  On that same date

the United States advised the Court of its readiness, and of the discovery it had

provided to Defendant Marshall on September 2, 2008, September 22, 2008,

and October 6, 2008.  The United States further advised that all physical

evidence was available to both Defendants for inspection at a mutually

convenient time.  On October 14, 2008, Defendant Marshall responded in

opposition to an expedited trial, citing again the need to review discovery and

conduct his investigation.  On October 16, 2008, this Court scheduled the trial

in this matter to commence February 24, 2009.

On January 9, 2009, Defendant Marshall once again filed a Motion for

Continuance citing the need for an investigation and to listen to witness tapes. 

Based upon Defendant Marshall’s failure to demonstrate a sufficient basis for a

continuance, combined with compelling witness reasons, the United States is

requesting denial of Defendant Marshall’s motion and to commence trial on

February 24, 2009.

The initial discovery specific to Defendant Marshall was produced on

September 2, 2008, and September 22, 2008.  Substantially all discovery

documentation previously provided to Defendant Graham was provided to

Defendant Marshall, in electronic format on October 6, 2008.  Defendant
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Marshall’s Motion indicates he anticipates filing additional discovery motions

as a basis for continuance.  Any such motion, however, would be well-beyond

the December 22, 2008, deadline established by the Court’s Order of October

16, 2008, and would lack proper justification.  It should be noted that these

Defendants have collectively made approximately seventy-five specific discovery

requests.  See generally United States’ Response to Defendant Graham’s

Motion to Compel Discovery (CR03-50020, DE 254 at ¶2; Marshall discovery

requests of November 11, 2008; November 24, 2008; and December 18, 2008). 

Many of the requests have sought information that had already been provided

to Defendants in original discovery, or sought discovery contrary to clearly

established Eighth Circuit precedent. 

Defendant’s concerns associated with not receiving copies of all tapes of

conversations also does not necessitate a continuance.  These tapes have been

produced and available for Defendant to review since the Court’s discovery

order of October 7, 2008.  Defendant Marshall has not been provided copies of

all of the taped conversations based in part upon continuing concerns raised

by  Defendant Graham that copying of tapes results in reduced quality.  See

Exhibit 1 (Defendant Graham’s correspondence of December 31, 2008) and

Exhibit 2 (the United States’ response dated January 8, 2009).  Furthermore,

Defendant Marshall has been provided what transcripts of the taped

conversations in the United States’ possession.
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Further delays raise serious witness safety concerns brought about by

the motion practice of this case.  Specific and detailed information has been set

forth concerning two cooperating witnesses.  See Defendant Graham’s Motion

to Compel Discovery and Memorandum in Support of Motion (CR03-50020, DE

250, 250-2 and 251).  Similar type challenges have arisen with respect to Arlo

Looking Cloud and Theda Clarke.  See Defendant Graham’s Motion and

Memorandum for PSR (Looking Cloud) (DE 73 and 74); Defendant Marshall’s

Motion and Memorandum to Dismiss for Selective Prosecution (Theda Clarke)

(DE 108 and 109); and Defendant Marshall’s Affidavit of Counsel (DE 81). 

Defendant Marshall has recently created a MySpace account directly naming

and targeting a potential witness.  See Richard V. Dick Marshall Defense

Committee (Exhibit 3).  Additional serious witness safety concerns arise in the

documents attached as Exhibits 4 and 5.1  See Defendant Graham’s Motion to

Compel Discovery (CR03-50020, DE 250, 250-2, and 251).

Accordingly, the United States believes that Defendant Marshall has had

sufficient time to review the discovery provided and conduct the investigation

he deems necessary to present an adequate defense and that trial is

necessitated based upon continuing concerns for witnesses in this case.  The

United States believes it is entitled in the interest of justice to commence trial

on all three counts of the Indictment on February 24, 2009.
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Date: January 16, 2009

MARTY J. JACKLEY
United States Attorney

                                 
                                                                
PO Box 2638
Sioux Falls, SD 57101-2638
605.357.2330

CERTIFICATE OF SERVICE

The undersigned hereby certifies on January 16, 2009, a true and
correct copy of the foregoing was served upon the following person(s), by
placing the same in the service indicated, addressed as follows:

John R. Murphy
Dana Hanna

9 U.S. Mail, postage prepaid
9  Hand Delivery
9  Facsimile at 
9  Federal Express 
: Electronic Case Filing

    
                                                                
Marty J. Jackley
United States Attorney

This document has been filed electronically.
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