
  

UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

_________________________________

UNITED STATES OF AMERICA
CR 08-50079

Plaintiff,                 
UNITED STATES’ MOTION TO

vs. REQUIRE DEFENDANT MARSHALL’S
COUNSEL TO RETURN UNITED  

JOHN GRAHAM, a/k/a STATES’ TAPES
JOHN BOY PATTON and
VINE RICHARD MARSHALL a/k/a
RICHARD VINE MARSHALL a/k/a
DICK MARSHALL,  

Defendants.
_________________________________

COMES NOW the United States of America, through its attorneys, United

States Attorney Brendan V. Johnson, and Assistant United States Attorney Robert

A. Mandel, and moves that this Court issue an order that defendant Marshall

return tapes that were provided to him, pursuant to a court order, for copying for

discovery purposes on the following grounds:

1.   On January 20, 2009, defendant made a motion for disclosure and

production of evidence seeking to have the United States copy a large number of

tapes that were in the possession of the United States.  Exhibit 1.

Case 5:08-cr-50079-LLP     Document 502      Filed 10/16/2009     Page 1 of 4



2.   On January 30, 2009, the United States filed a response stating it was

not required to make copies of those tapes for defendant pursuant to the discovery

rules and offered defendant’s counsel the opportunity to listen to the tapes in the

United States Attorney’s Office.  Exhibit 2.

3.   On February 24, 2009, this Court issued an order requiring that the

United States make the tapes available to defendant in order for him to make copies

and allowing him to have those tapes for that purpose for up to six weeks.  Exhibit

3.

4.    On February 25, 2009, defense counsel Dana Hanna wrote to the United

States and indicated that it was his intention to have the tapes copied into a digital

format and that it would not be necessary for the United States to make copies for

him.  He further sought to have the tapes turned over to him so copies could be

made digitally, after which he would return the tapes to the United States.  Exhibit

4.

5.   On September 30, 2009, defense counsel had still not returned these

tapes to the United States and a letter was sent to him seeking their return. 

Exhibit 5.

6.   On October 6, 2009, defense counsel sent a letter to the United States

indicating that the tapes that he was given to copy were marked “copy” on the label

and that the government had not provided him with “originals.”  Exhibit 6.  Upon

receipt of this letter,  the Assistant U.S. Attorney called Attorney Hanna who

indicated he had not decided whether or not to return the tapes to the United

States.
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7.    On October 14, 2009, defense counsel again wrote to the United States

and indicated that it would be expensive and inconvenient for him to make copies of

the copies and therefore refused to return the tapes to the United States.  Exhibit 7. 

         It is the position of the United States that it complied with the court order by

making these tapes available for defense counsel to copy and that defense counsel

should have made copies and returned these tapes to the United States in a timely

fashion as ordered by the court.

Wherefore, the United States asks that the Court order the defendant to

return the tapes to the United States Attorney’s Office forthwith.

Respectfully submitted this 16th day of October, 2009.

 /s/ Robert A. Mandel  
                                                                   
ROBERT A. MANDEL
Assistant United States Attorney
515 9th Street #201
Rapid City, SD 57701
605.342..7822
FAX: 605.342.1108
Robert.Mandel@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 16th day of October, 2009, I served by electronic
transmission, a true and correct copy of the foregoing United States’ Motion to
Require Defendant Marshall’s Counsel to Return United States’ tapes on:

Dana Hanna
Attorney at Law

John Murphy
Attorney at law

    /s/ Robert A. Mandel
                                                          
Robert A. Mandel
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