
  

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION
_________________________________

UNITED STATES OF AMERICA
CR 08-50079

Plaintiff,                 
         UNITED STATES’ RESPONSE TO

vs. DEFENDANT MARSHALL'S
MOTION TO DISMISS INDICTMENT 

JOHN GRAHAM, a/k/a FOR GOVERNMENT'S FAILURE
JOHN BOY PATTON and TO PRESERVE AND DISCLOSE
VINE RICHARD MARSHALL a/k/a FAVORABLE EVIDENCE
RICHARD VINE MARSHALL a/k/a
DICK MARSHALL,  

Defendants.
_________________________________

COMES NOW the United States of America, through its attorneys, United

States Attorney Brendan V. Johnson, and Assistant United States Attorney

Robert A. Mandel, and respectfully responds to Defendant Marshall's Motion to

Dismiss Indictment for Government's Failure to Preserve and Disclose

Favorable Evidence  (DE 507) as well as the incorporated documents 434 and

436 and states as follows:

1.  At the outset, Defendant refers to a joint local and federal

investigation by the Denver Police Department and federal investigators.  No

such investigation took place.  In reality, Robert Ecoffey, who was then U.S.

Marshal for the District of South Dakota, did go to Denver to conduct part of

his investigation of this case.  Detective Abe Alonzo was assigned to assist

Marshal Ecoffey, but there was no investigation conducted by the Denver Police

Department itself at that time.  Throughout the investigation, no part was

Case 5:08-cr-50079-LLP     Document 523      Filed 12/02/2009     Page 1 of 4



conducted by Detective Alonzo which was not in the presence of Marshal

Ecoffey or a Deputy Marshal.  The one known exception to that is an interview

of Frank Dillon, which Detective Alonzo, at the request of Marshal Ecoffey, did

conduct without the physical presence of anyone from the U.S. Marshal's

Office.  A copy of that interview was provided as discovery and is attached as

Exhibit 1.  

2.  There was no known evidence in the custody of Detective Alonzo that

was not also in the custody of the United States and provided as discovery in

this case.  For example, defense counsel refers to records of statements made

by Arlo Looking Cloud during the more than 16 hours he spent with Marshal

Ecoffey and Detective Alonzo in 1995, at which time Looking Cloud was taken

to South Dakota.  Contrary to the suggestions made by counsel, there were no

recordings that took place and the only pertinent document is the brief and

general summary written by Marshal Ecoffey that counsel concedes that he

has.  The purpose of that trip was to have Looking Cloud identify various

locations relevant to the case, not to conduct interviews of him, which had

already taken place.  A recorded interview of Looking Cloud did take place in

Denver;  however, that has also been provided as discovery.  While Detective

Alonzo was present at that interview, he is not the individual who conducted it.

3.  Defendant claims that the material that was destroyed by the Denver

Police Department constitutes exculpatory evidence under Brady v. Maryland,

373 U.S. 83 (1963); United States v. Bagley, 473 U.S. 667 (1985); and Kyles v.

Whitley, 514 U.S. 419 (1995).  This is completely contrary to the facts of this
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case.  Whatever destruction of evidence that took place in Denver was not of

any evidence that was not part of the file of the United States.  The only

documents that could have been destroyed that were not in the possession of

the United States would be internal documents of the Denver Police

Department, which would not be discoverable pursuant to Fed. R. Crim. P. 16.

4.  The United States did not conduct a joint investigation with the

Denver Police Department in this case.  The Denver Police Department merely

assisted the United States in an investigation that it conducted.  While Denver

officials may have independently considered the issue of any state charges that

may have arisen as a result of the activities occurring there, they did not

pursue an investigation in concert with the United States, but rather provided

assistance to the United States in carrying out its law enforcement duties as

many local agencies often do.  Defendant has been deprived of no discovery

and there exists no basis to dismiss the Indictment against him.   

Respectfully submitted this 2nd day of December, 2009.

 /s/ Robert A. Mandel  
                                                                  
ROBERT A. MANDEL
Assistant United States Attorney
515 9th Street #201
Rapid City, SD 57701
605.342..7822
FAX: 605.342.1108
Robert.Mandel@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of December, 2009, I served by
electronic transmission, a true and correct copy of the foregoing Government’s
Response to Defendant Marshall's Motion to Dismiss Indictment for
Government's Failure to Preserve and Disclose Favorable Evidence on:

Dana Hanna
Attorney at Law

John Murphy
Attorney at law

    /s/ Robert A. Mandel
                                                         
Robert A. Mandel
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